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| DENTITY OF AMICUS CURIAE

United Policyholders (OUPQ)s a non-profit, tax-exempt charitable
organizationfoundedin 1991that providesvaluableinformationandassistancéo
the public concerningnsuranceand consumerrightsissues. UP works on behalf
of insuredconsumersby monitoring marketplaceand legal developmentghat
affect the general public and respondson the publicOsbehalf by actively
participatingin public policy debatesat legislative,regulatoryand other public
hearings. UP helpspreservehe integrity of theinsurancesystemby servingasan
information resource for policyholdersO interests, rights and duties.

In orderto carry out its mandate UP regularly submitsamicuscuriaebriefs
to provide courtsaroundthe countrywith the policyholderOperspectiveén cases
involving insuranceprincipleslikely to havewidespreadmpact. In fact, this Court
permittedUP to appeamasamicuscuriaein Allstatelndem.Co.v. Ruiz 899 So. 2d
1121 (Fla. 2005). This casealsoconcernsanissuethatwill ultimately impacta
large segmentof FloridaOgopulation, becausethis Court is again askedto
determinethe quality of evidenceaccessiblgo policyholdersin seekingto enforce
the good faith obligations prescribedby Fla. Stat. ©624.155. This brief is
accordinglysubmittedby UP in supportof Petitioner,Aircraft Holdings, LLCOs,

position.
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| SSUEPRESENTED FOR REVIEW

In XL Specialtylns. Co. v. Aircraft Holdings,LLC, 929 So.2d 578 (Fla. 1st
DCA 2006), the First District certified the following issue for review:

DOES THE FLORIDA SUPREME COURTOSHOLDING IN
ALLSTATEINDEM. INS. CO. V. RUIZ 899 SO. 2D 1121 (FLA.
2004) ((RUI1Z, RELATING TO DISCOVERY OF WORK
PRODUCTIN FIRST-PARTYBAD FAITH ACTIONS BROUGHT
PURSUANTTO SECTIONG624.155FLORIDA STATUTES,ALSO
APPLY TO ATTORNEY-CLIENT PRIVILEGED MATERIALS IN
THE SAME CIRCUMSTANCES?

Becausethe First District certified the issue as one of great public
importance, UP respectfully suggeststhat the question presentedis more
appropriately framed as follows:

WHETHER, IN A FIRST-PARTY ACTION UNDER FLA. STAT.
8624.155, THE ATTORNEY-CLIENT PRIVILEGE SHIELDS
EVIDENCE RELEVANT TO THE ISSUE OF WHETHER THE
INSURER COMPLIED WITH ITS STATUTORY OBLIGATIONS
OF GOOD FAITH, INCLUDING THE ADVICE OF COUNSEL
CONCERNING THE HANDLING OF THE CLAIM, THE
COVERAGE DETERMINATION, AND THE LITIGATION OF
THE COVERAGE DISPUTE THROUGH ITS RESOLUTION.

SUMMARY OF THE_ ARGUMENT

Florida Statutexn624.1550rovidesa privateright of actionagainstaninsurer
when a policyholderis damagedby the insurerOsiolation of specific statutory
provisions.SeeFla. Stat.2624.155(1). The statutecodified long-settledObadaithO
law in the third-party contextand extendedhe insurerOduty to actin goodfaith

anddealfairly to policyholdersseekindfirst-party coverageor benefits. In both
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first and third-party actions,the pertinentissueis the mannerin which the
insurancecompanyinvestigated gvaluatedadjusted andlitigated the underlying
claim so asto dischargeits statutoryduty of goodfaith. This Court hasalready
correctlyrecognizedhe absenceof any justification to apply different discovery
rules to substantivelyidentical causesof action, andthat the insurancecarrierOs
entire claim and litigation files have long beendiscoverablen the third-party
contextover claimsof attorney-clientprivilege andwork productimmunity. The
LegislatureOsnactmenbf ©624.155togethemwith the privilegeOprotectionunder
Blanchardv. StateFarm Mut. Auto. Ins. Co, 575 So.2d 1289,1291 (Fla. 1991)
until coveragehasbeenestablisheddispensedvith any persuasiveationaleto
apply different rules of discovery for substantively identical claims.

The XL Specialtyopinionis misguidedbecausat fails to readRuizin its
properlegalandhistoricalcontextanddeclinesto respecor evenacknowledged
this CourtOslecisionto eliminatethe distinction, for discoverypurposesbetween
first and third-party bad faith claims. The First DistrictOsholding that
communicationswith counselin the insurerOslaim file are only discoverable
wherethe carrier expresslyraisesan advice of counseldefenseignoresboth the
purposeand natureof the attorney-clientprivilege, disassemblesn important
componentof the remedial schemecontemplatedby ©624.155 ignores the
particular vulnerability of policyholdersin the claims process,and would, if
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adoptedthrow openthe door to widespread and perhapsevenwillful B conduct
in directoppositionto the insurerOstatutoryresponsibilities. UP urgesthis Court
to appreciateboth the distinct role that insuranceplaysin our society,and the
necessityof preventingthe abusepotentially inherentin allowing the exception
urged by the First District.

ARGUMENT
l. GoobD FaITH AND FAIR DEALING

The financial securitythatinsuranceprovidesis, andhaslong been,critical
to the fabric of our economyand society. As the United StatesSupremeCourt
announced in 1914:

[T]he businessof insurancehas E a reach of influence and

consequenceeyondanddifferentfrom that of the ordinarybusiness

of thecommercialworld E . It is practicallya necessityto business

and enterprise[and] E is of the greatestpublic concern.E the

busines®f insuranceE [has] becomeclothedwith a public interest,

andthereforesubjectto be controlledby the public for the common
good.

German Alliance Ins. Co. v. Lewid33 U.S. 389, 414-15 (1914).
Courtsthroughoutthe countryandstatedepartment®f insuranceecognize

the public importanceof insurance,as well as the particular vulnerability of

consumersvho havesufferedcoveredosses SusanRandall,InsuranceReqgulation

in the United States:RequlatoryFederalismand the National Associationof

InsuranceCommissioners26 Fla. St. U.L. Rev. 625, 627 (1999) (footnotes
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omitted). Insurancecontractsare aleatoryby definition, and sincepolicyholders
pay premiumssetby the insurerin exchangdor protectionagainsta fortuitous
eventwhich may neveroccur,the law aimsto ensurethatcarrierspay valid claims
becausehatis in the public interest: policyholderspurchasensurancdor peaceof
mind in the eventof coveredloss, and society benefitsfrom this bargainby a

reductionin socialburdens.Doris Hoopes,The Claims Environment 1.3-1.5(2d

ed., Insurance Institute of America 2000).

Ironically, by giving insurance companiestheir premium dollars,
policyholdersactuallyfinancetheir insurers@bility to resistclaims. Policyholders
are Othereforg@eculiarly vulnerableto insurerswho, asa group, [are] inclined to
pay nothingif they could getaway with it, and,in any event,to pay aslittle as

possible.dRogerC. HendersonThe Tort of Bad Faith in First-Partylnsurance

Transactions:Refining the Standardof Culpability and Reformulating the

Remedies by Statute, 26 U. Mich. J. L. Ref. 1, 14 (1992).

Wheninsurersdo nottimely providecoveredbenefits,of coursetheresultis
Ounpaidlosses,great stress,and burdenson society.OHoopes, The Claims

Environmentat 9.2 (2d ed.2000). This extremefinancialincentiveto reduceclaim

paymentscoupledwith the public trust placedin our insurancecompanieshave
led courtsandlegislaturedo fashionextra-contractualemediedor certaininsurer
misconductld. Giventhevastdisparityin bargainingpowerbetweennsurersand
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their policyholders,Ocourtdhold insurersto high standardsf conductto ensure
they do not abusetheir positionsof power. Insurersthatdo aresusceptiblg¢o bad
faith claims.Old. OBadfaithO claims evolved, in short, Ofromthe special
relationshipbetweennsurersandinsuredshasedon the implied duty of goodfaith

and fair dealing.@. And Florida law has given life to these principles.

II. THE ORAD TORUIZO

Florida haslong recognizedhe fiduciary natureof the relationshipbetween
policyholderandinsurerin third-party casesSee,e.g., Auto Mut. Indem.Co. v.
Shaw 184 S0.852,859(Fla. 1938) Overtime, Florida courtsdistilled the Ogood
faithOresponsibilitiesf insurersin this context.SeeBergesv. Infinity Ins. Co. 896
So0.2d 665,668-69(Fla. 2004) Chief amongtheseis the insurerOduty to usethe
samedegreeof careanddiligenceon its insuredOsehalfasit would exercisan the
management of its own busineks.

Becauseof this fiduciary relationship, Florida courts have held
policyholders andthird-partyjudgmentcreditorsalike, entitledto discoveryof the
insurerOsentire claim and litigation files in third-party bad faith actions
notwithstandingobjections of attorney-client privilege and work product
immunity. Seee.g.,United Servs. Auto AssOn. Jennings,731 So.2d 1258,1260
(Fla. 1999) (holding that neither attorney-clientprivilege nor work product

iImmunity protecteddocumentdrom underlyingclaim throughdateof stipulated
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judgment);Alistatelndem.Co. v. Oser, 893 S0.2d 675,677 (Fla. 1stDCA 2005)
(Onoattorney-clientor work product privilege ordinarily extendsto protect
documentghatwerecreatedoeforethe dateof the judgmentthatgaverise to such
a claimO);Dunnv. NatOlSec.Fire & Cas. Co., 631 So.2d 1103,1109 (Fla. 5th
DCA 1994)(ODiscoverypf theinsurerOslaim file andlitigation file is allowedin a
badfaith caseover the objectionsof the insurerthat productionof the file would
violate the work productor attorney-clientprivilege.O);Superior Ins. Co. v.
Holden 642 So.2d 1139,1140(Fla. 4th DCA 1994) (noting the well-entrenched
exceptionto the attorney-clientprivilege in third-party bad faith cases);
ContinentalCas.Co. v. AquaJetFilter Sys.,Inc., 620S0.2d 1141,1142(Fla. 3d
DCA 1993)(finding third-partyplaintiff entitledto Otheentirelitigation file of the
insuredOsounselfrom the inceptionof the lawsuituntil the datethatthe judgment
wasenteredn the underlyingactionO)Kokenv. Am. Serv.Mut. Ins. Co., 330 So.
2d 805, 806 (Fla. 3d DCA 1976) (same).

The rationalefor this venerableexceptionto the attorney-clientprivilege
springsfrom the fiduciary duty owed by carrierto its policyholder:legal advice
soughtby the insurerin investigatingthe claim or evaluatingcoveragemust
ultimately servethe benefitof the policyholderaswell ashis or herinsurer. Given
this relationship,Florida courtshave had no trouble concludingthat a carrieris
barredfrom raising the attorney-clientprivilege in a subsequenbadfaith action.
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SeelLiberty Mut. Fire Ins. Co. v. Kaufman 885 So. 2d 905, 908 (Fla. 3d DCA
2004) (noting that the fiduciary relationshipbetweena liability insurerand its
policyholder bars application of the privilege).

At commonlaw, Florida courtsconsistentlyrefusedio extendthe samegood
faith obligationsto insurershandlingfirst-party claims submittedby their own
policyholders.Seeg.g.,Baxterv. Royalindem.Co., 285 S0.2d 652 (Fla. 1stDCA
1973),cert. discharged 317 So. 2d 725 (Fla. 1975). The Legislaturefilled this
remedialgapin 1982by enactingFla. Stat.2624.155 providing a privateright of
actionif a policyholderis damagedby certainenumeratednsurer misconduct,
including Onotattemptingin good faith to settle claims when, under all the
circumstancest could andshouldhavedoneso, hadit actedfairly andhonestly
toward its insuredand with due regardfor her or his interests.(3eeFla. Stat.
8624.155(1)(b)1 In so doing, O[t]heLegislaturehas mandatedthat insurance
companiesactin goodfaith anddealfairly with insuredsegardles®f the natureof
the claim presentedwhetherit be a first-party claim or one arisingfrom a claim
againstaninsuredby a third party.QAllstate Indem.Co. v. Ruiz 899 So.2d 1121,
1127 (2005).

Recognizingthe Omisdescriptionf the natureof the parties@elationshipin
first-party actionsasbeingtotally adversarialan out-datedpre-statutoryanalysis,
as opposedio applyingthe responsibilitiesthat havetraditionally flowed in the
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third-party context, which are now codified for first-party actions,Qhis Court
recently concludedthat any distinction with regardto available discoveryis

unjustifiedandwithout supportundera624.155Ruiz 899 So.2d at1127-28 The
statuteextendingthesedutiesto first-party claims,in short, simply codified the
underlyinginsuranceprinciple referencedaboveb that legal advicesoughtby the
carrier with respectto investigationor evaluationof the coverageclaim should
ultimately serveboth the insuredOand the insurancecompanyOmterests.ld. at
1126-27. Becausethe adviceis soughtin order to makethe correctdecision
concerningthe availability of coverageunderthe insurancepolicy, the common
interest/fiduciaryexceptionto the attorney-clientprivilege is equallyapplicablein

a first-party bad faith claim.

The XL Specialtycourtwholly ignoredRuiz&liminationof the distinctionin
available discovery betweenfirst and third-party bad faith actions, which
necessarilyincludesattorney-clientcommunicationdn the carrierOglaim and
litigation files.! The First DistrictOs opinion misapprehends the distinct nature of
theinsuranceaelationshipascodifiedin Floridaby ©624.155andmistakenlyrelies

upon the out-datedD and inherentlyill-conceived B OadversarialelationshipO

! Nor does XL Specialtyaddress the national case law cited iRuiz for the
propositionthata first-party claimantmustbe givenaccesgo the samematerialsto
which a third-party claimantwould haveOunfetteredccess, @cluding privileged
communicationsRuiz 899 So. 2d at 1128-29.
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espousedh Kujawav. ManhattanNatOLife Ins. Co., 541 S0.2d 1168(Fla. 1989).
SeeRuiz 899So0.2d at 1127. Thatomissionis fatal to XL SpecialtyOsolding, asit
cannot be reconciledwith either ©624.1550r long establishedFlorida law
permitting identical discovery in third-party bad faith cases.

[ll.  THE ATTORNEY-CLIENT PRIVILEGE | S NOT INVIOLATE , AND

FLORIDA LAwW CONTAINS ADEQUATE PROCEDURAL SAFEGUARDS
FOR INSURERS

The attorney-clientprivilege, of course recognizeghat Osoundegal advice
or advocacydependsupon the lawyers being fully informed by the client.O
American TobaccoCo. v. State 697 So. 2d 1249, 1252 (Fla. 4th DCA 1997)
(citing UpjohnCo.v. United States449U.S.383,389(1981). Becausehowever,
Otheprivilege resultsin the exclusionof evidence,it should not be viewed as
absoluteand mustbe strictly limited to the purposefor which it exists.GAnderson

v. State 297 So.2d 871, 872 (Fla. 2d DCA 1974) (citing 8 JohnH. Wigmore,

>The XL SpecialtycourtOs Ostatutory constructionO argument D that the
provisionsof ©90.502must apply becauseOtherds a completeabsenceof any
referencen the badfaith statute section624.155 to the attorney-clientprivilegeO
ignoresthe plain fact that ®624.155does not referencethe exceptionto the
privilege in third-party actionseither, thoughthat haslong beenthe law. The
Legislature,moreover,Oispresumedo know the existing law when a statuteis
enacted,including Ojudicialdecisionson the subject concerningwhich it
subsequentlyenactsa statute.OCrescentMiami Ctr., LLC v. Florida Dept. of
Revenue903 So.2d 913,918 (Fla. 2005) (citation omitted). Thereare,of course,
numerousotherwell-recognizedudicial exceptiondo the attorney-clienfprivilege
not codified by Fla. Stat. ®90.5024), and which go unmentionedby the XL
Specialtycourt. SeePetitionerOs |.B. at 14-15.
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Evidencein Trials at CommonLaw 22291 (J. McNaughtonrev. ed. 1961)for the
propositionthatthe attorney-clienprivilege is OOwortpreservingor the sakeof a
generalpolicy, but it is nonetheless&n obstacleto the investigationof truth. It
oughtto be strictly confinedwithin the narrowestpossiblelimits consistentwith
the logic of its principle.OO)The privilege, then, OOmalye outweighedby public
interestin the administrationof justicein certaincircumstances.dQrnerv. State
530 So. 2d 45, 46 (Fla. 1988) (citation omitted).

The public interestis especiallyparamountvherea corporation ratherthan
an individual, is raising the privilege. Courts must Ostrikea balancebetween
encouragingcorporationgo seeklegal adviceand preventingcorporateattorneys
from beingusedasshieldsto thwart discovery.BouthernBell Tel. & Tel. Co. v.
Deason 632 So.2d 1377,1383(Fla. 1994) (internal citation omitted). Caremust
be taken Otominimize the threatof corporationscloaking information with the
attorney-clientprivilege in order to avoid discovery,claims of privilege in the
corporatecontextwill be subjectedto a heightenedevel of scrutiny.Od. The
privilege must be even more strictly construedwhere that corporationis an
insurancecompany,taskedwith performanceunder an aleatoryand adhesive
contract imbued with the public trust.

Ruiz of course,did not eliminate an insurerOntitlementto assertthe
attorney-clientprivilege. UnderFloridalaw, a carriermay still claim the privilege

10 of 22



where coverageremainsat issue> Rather, a carrieris only prohibited from
assertinghe privilege in a badfaith actionasto thosecommunicationgpertaining
specificallyto coverage benefits,liability or damagesincluding the mannerin
which the underlyingclaim wasinvestigated gvaluatedyesistedand/orlitigated.
SeeRuiz,899 So. 2d at 1129-30.

Moreover, Florida law providesproceduralsafeguardd4o protectinsurers
from havingto Ounfairly@iscloseattorney-clieninformation. A first-party cause
of action under ©624.155does not ripen unlessand until there has beena
determinationof policy coverage(presupposing@rguendoan erroneousoverage
denial). SeeVestv. Travelersins. Co. 753 So. 2d 1270, 1273 (Fla. 2000);
Blanchard 575 So. 2d at 1291 Florida law also imbuesinsurerswith an
additional opportunity to avoid ever having to discloseany attorney-client
communications:the statute Osixty-day OsafdarborQuithin which the carriercan
cureits statutoryviolations and entirely avoid liability underthe Civil Remedy
Statute SeeFla. Stat.©624.155(3)(d)Talat Enters, Inc. v. AetnaCas.& Sur.Co.,

753 So. 2d 1278, 1281 (Fla. 2000).

* Ruiz 899 So. 2d at 1130 (cautioning that litigants filing bad faith and
coverageactionssimultaneouslymay not be entitledto suchinformationuntil the
resolutionof the underlyingcoverageaction) (collecting cases). It is common
practicefor insurersto moveto dismissor abatex624.155actionswhenbrought
simultaneouslywith an action to establishpolicy coverage;this important
distinction is unmentioned by the First District.
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Given theseproceduralsafeguardsan insurerOsomplaintthat it will be
discouragedrom seekinglegaladviceconcerninghe availability of coveragdor a
particularclaim shouldenjoy a skepticalreception. ThatargumentOassumethat
insurerswill violatetheir duty to conducta thoroughinvestigationby failing, when
necessaryto seeklegal counselregardingwhetheran insuredOslaim is covered
underthe policy of insurancejn orderto avoid the insuredlater havingaccesgo
suchcommunicationsthroughdiscovery.oonev. VanLinerIns. Co., 744 N.E.
2d 154,157 (Ohio 2001). Sucha rationalefor maintainingthe privilege turnsthe
concept of good faith and fair dealing on its head.

In short,the public interestin the administrationof justicedemandghatthe
privilege not be appliedin this limited context,because(a) carriersowe their
policyholdersspecialdutiesof goodfaith intrinsic to the properfunctioningof the
insurancerelationship;and (b) Florida law prohibits the disclosureof this
information until after the coverageissueis resolvedin the policyholderOgavor
andthe carrier has eschewed its opportunity to take advantage of the cure period.

IV. XL SPECIALTYPROVIDES A BLUEPRINT FOR CHEATING
PoLICYHOLDERS : OLET THE GAMES BEGIN!O

Allowing a carrier to hide behind claims of privilege invites abusive
gamesmanshim situationswherethe insurershouldbe treatingits policyholder
(who paid premiumsfor suchtreatment)fairly and honestlyandwith dueregard

for his or herinterests. Insurerswill beincentivizedbasin XL Specialtybto shift
12 of 22



all but the mostclerical and mundaneaspectf claim handlingto, or through,
counseland then refuseto discloseconcomitantdocumentsunder a claim of
privilege! To Opush a document under the umbrella of privilege merely by turning
it overto anattorney,owever,would be Opatentlynfair,06 JamesAm. Moore,
etal., MooreO&ederalPractice3d ©26.49[1](3d ed. 2006),andwould contravene

the very purposesof ©624.155 It may also require document-by-document
review of the withheld materialsin orderto determinewhetherthe communication
evenconcernsconfidentiallegal advice,asopposedo basicclaim evaluationby

someone possessinguais doctor?

4 SeePetitionerOs Initial Brief at 24-25.

> Such a practice is also frowned upon in other jurisdictions . See, e.g,
WesternNatOBank of Denverv. Empl. Ins. of Wausay 109 F.R.D. 55, 57 (D.
Colo. 1985)(holdingthe privilege is not meantto protectfrom disclosurematerials
preparedObya personwho is an attorney but acting in the capacity of an
investigatorandadjusterfor theinsurancecompanyO)Seealso St. Paul Reins.Co.,
Ltd. v. CommercialFin. Corp., 197 F.R.D.620,641 (N.D. lowa 2000) (O[B]ecause
[the insurerOsounsellwasactingin his capacityasa claimsinvestigatoror claims
adjustor,not as an attorney,and such materialswere generatedn the ordinary
courseof the [insurerOspusinessof claims investigation,no attorney-client
privilege attaches.O}arper v. Auto-Ownerdns. Co., 138 F.R.D. 655,671 (S.D.
Ind. 1991) (same);and Mission NatOlins. Co. v. Lilly, 112 F.R.D. 160, 163 (D.
Minn. 1986) (same).

® The approach advocated by UP requiresamerainspection of only those
documentsallegedto containattorney-clienttommunicationsoncerningdefense
of the badfaith action, createdafter resolutionof the underlyingcoverageclaim.
In most cases, final resolution of the underlying case should dictate the cutoff.
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An insurercomplying with its statutoryobligationsof good faith and fair
dealingshould have no compunctionaboutproffering its communicationswith
counselpertainingto coveragepenefits,liability, or damages.But a carrierwith
somethingto hide in its correspondencwith counselshouldnot be allowedto
protectsuchinformation as againstthe insuredon whosebehalfthe advicewas
sought. As this Court appropriatelyenquired,without the underlyingclaim and
litigation file materials,how is a judge or jury to evaluatethe critical issue:
whetherthe insurancecompanyhandledthe underlyingclaim and Osuitincluding
its consideratiorof the adviceof counselsoasto dischargéts duty of goodfaith?0
SeeRuiz 899 So.2d at 1129 (approvingFidelity & Cas.Ins. Co. of NY v. Taylor,
525 So. 2d 908, 909 (Fla. 3d DCA 1987)).

The First DistrictOsholding in XL Specialtyengendersan unwarranted
distinctionbetweendocumentsn the claim file reflectingmentalimpressiondy
an adjusteror attorneyand communicationsvith counsel,a point aptly madeby
JudgePolenin Liberty Mut. Fire Ins. Co.v. Bennett 2006 WL 2818523 *1 (Fla.
4th DCA Oct. 4, 2006) (in dissent)(Olseeno reasonto treatthe attorney-client
privilege any different [from the work productimmunity] in this context.O).
Supposefor example,the carrierOsttorneyadvisedit that a claim denial is

unsupportedy the law andrecommendgaymentbut the adjusterdisregardgshat
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information,makesno noteof it anddeniesa valid claim. UnderXL Specialty the
first-party claimant would never discover the carrierOs willful disregard of tHe law.
Regardles®f the context,first or third-party, unlessthereis the potential
thatthe full detailsof its claim investigationmay eventuallybe examinedhereis
little incentivefor insurersto act Ofairlyand honestlytowardits insuredand with
dueregardfor her or his interests.&eeFla. Stat.2624.155(1)(b)(1).Eliminating
this possibility by allowing insurersto maintainthe privilege asto relevantclaim
file communicationgOwouldnot only hamperbut would impair the viability of
first-party badfaith actionsin a mannerthatwould thwartthe legislativeintentin
creating the right of action in the first instanceiy, 899 So. 2d at 1128
V. M ANY JURISDICTIONS HAVE HELD THE ATTORNEY-CLIENT

PRIVILEGE INAPPLICABLE IN FIRST-PARTY BAD FAITH ACTIONS,
EMPLOYING VARYING RATIONALES

Although severalstatesupremecourtshaveconsideredhe issueof whether
the attorney-clientprivilege shieldsdisclosureof communicationgelevantto the
coveragenvestigationor lawsuitin a badfaith case the justificationssupporting
disclosurevary and have sometimesproducedrulings difficult to apply. The

brightestline seemso havebeendrawnin Ohio, whoseSupremeCourt recently

’ Bennett 2006 WL 2818523 at *1 (in dissent) (Olndeedthe most telling
evidenceof badfaith, while otherwisearguablyprivileged, might be the insurerOs
attorneyOadviceto theinsurerthatit shouldsettlethe casefor policy limits. In the
faceof anallegedunreasonablesfusalto settle,why shouldnottheinsuredbeable
to discover such information?0).
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endorsedan exceptionto the attorney-clientrivilege in first-party badfaith cases
on the straightforwardgroundthat the information goesto the very heartof the
case.SeeBoonev. VanLinerins. Co., 744 N.E. 2d 154,157 (Ohio 2001) (holding
insuredentitledto attorney-cliencommunicationgelatedto the issueof coverage,
finding such materials simply Ounworthy of protectionO).

A few otherjurisdictionshaveconsideredch modified civil fraudexceptionto
the privilegein badfaith actions reasoninghat Ojusiasthereis no justificationfor
the attorney-clientprivilege whena communicationvas madefor the purposeof
committingfraud, thereis no justificationfor the privilege whena communication
was madewith the purposeof evadinga legal or contractualobligationto an
insuredwithout reasonablgustification.OHutchinsonv. Farm Family Cas. Ins.
Co. 867A.2d 1, 6 (Conn.2005); United Servs Auto AssOn. Werley,526 P. 2d 28,
33 (Alaskal1l974). Florida, of course,alreadyrecognizesa crime/fraudexception
to the attorney-clienfprivilege in any context.SeeFla. Stat.©90.502(4). Requiring
a first-party policyholderin a badfaith actionto rely on that exceptionhowever,
disregardsthe special nature insuranceplays in our society and the trust a
policyholdermustplacein his or herinsurancecompanyto evaluatea claim for
policy benefits in good faith. And, in Florida, the statute itself.

The more common approachin jurisdictions mandatingdisclosure of
attorney-clienttommunicationsn the first party context,however,is relianceon
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an OimpliedwaiverCtheory. This approachespousedy Wigmore,is premised
uponfundamentafairness: aninsurancecarrier cannotusethe privilege in order
to shield discoveryinto mattersthat arein someway relevantto its defenses,
which, while they neednot expresslyincluderelianceon Oadvic®f counsel,nust
necessarilyaver that the carrier actedin Ogoodaith.0OSee8 JohnH. Wigmore,
Evidence in Trials at Common Law ©e2327, 2388 (J. McNaughton rev. ed. 1961).
Courtsextendingthe Wigmoreapproachin this contextconsidemwhetherthe
insurer has raised any issue where its subjective and allegedly reasonable
evaluationis implicated. If so,the privilege hasbeenimpliedly waivedunderthe
theorythatthe carrierhasplacedthe communicationstissue. To hold otherwise,
thesecourtsreasonwould be unfair to the policyholder,who otherwisewould not
be ableto challengethe insurerOassertionof reasonablenessr Oroutineclaim
handling.CSee,e.g.,StateFarm Mut. Auto Ins. Co. v. Leg 13 P.3d1169,1178
(Ariz. 2000) (whereOinsuremakesfactualassertionsn defenseof a claim which
incorporate,expresslyor implicitly, the advice and judgmentof its counsel,it
cannotdeny Oaropposingparty an opportunityto uncoverthe foundationof those
assertionsn orderto contradictthem( sucha point is reachedvhenthe party
assertingthe privilege claims its conductwas proper and permitted by lawO);
Tackettv. StateFarm Fire & Cas.Ins.Co.,653A.2d 254,259 (Del. 1995)(finding
implied waiver of privilege becausewithout accessto legal file, policyholder
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would be unable to challengeinsurerOroutineclaim handlingOdefense);
Hutchinson,867 A.2d at 8 (finding that whereinsurerraisesa Oroutingclaim]
handlingO defense, the Oat issueO exception applies).

This approachcanbe unnecessarilylifficult to apply becauset requiresan
analysisof the insurerOactionsafter the institution of the badfaith lawsuit. UP
alsorespectfullysubmitsthatthis approachelevatedorm over substancebecause
asa practicalmatter,onceaninsurancecompanyaversbasit presumablymustb
thatits conductin denyinga claim wasreasonabler madein goodfaith, it has

impliedly waivedits ability to assertthe privilege andthe policyholderis entitled

® Some jurisdictions decline to find waiver of the privilege in first party bad

faith actionsabsentexpressnvocationof an Oadvicef counsel@efensebut rely
on a perceivedOadversarial@lationshipbetweeninsurerandinsured(with many
citing to Kujawa. Such casesare accordingly unpersuasivebecausethey
misapprehenthe natureof theinsuringrelationshipascodified by our Legislature
in ©624.155 See.e.qg.,Palmerv. Farmersins. Co., 861 P.2d 895, 905-06 (Mont.
1993) (holding that where claimant and insurer are adverse,attorney client
privilege applies);Stateexrel. Brisonv. Kaufman 584 S.E.2d480 (W. Va. 2003)
(advisingthatfirst party badfaith actiondoesnot automaticallyresultin waiver of
privilege, noting adversariahatureof processandrelying on Kujawafor support);
Hutchinson 867 A.2d at 10 (citing Kujawa to note when the relationshipis
adversariaratherthanfiduciary, the attorney-clienfrivilege protectsthe insurer),
cf dissentat 13 (the betterrationaleis the Ocombinatiomf needandrelevancen
the context of the special, quasi-fiduciarynature of the first party insurance
relationshipE providesa particularly compellingbasisfor disclosureOseealso
SquealerFeedsv. Pickering 530 N.W.2d 678 (lowa 1995) abrogatedin part on
other groundsby WellsDairy, Inc. v. Am. Indus.Refrigeration,Inc., 690 N.W.2d
38, 47-48 (lowa 2004) (holding, in workerOgompensatiorcase,that insureris
entitled to the privilege becauseparties are adverse,but nonethelesdinding
implied waiver by insurer).
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to discoverthe basisfor that contention.See Lee Tackett andHutchinson
discussedupra Although this approachs predicatedbn Ofundamentdhirness,O
it may allow the insurancecompanyOsesponseto dictate the privilegeOs
applicability, an open invitation to litigation prestidigitation.

This Court need not struggle with the applicationof a balancingtest,
however,asFloridaO®brightineGis alreadyin place. Since1991,Floridalaw has
held that a first-party cannotproceedundera624.155unlessand until therehas
beena determinationof coverageBlanchard 575 So.2d at 1291 The insurer
maintainsits privilege until that determinations madeb throughthe entire claim
investigationand underlying coverageaction. It is only after coverageis
establishedandafter theinsurerelectsnot to remedyits statutoryviolationsduring
the cure period, that the issueevenarises. At that point, the insurancecompany
hasalreadytakenits positionon coveragejt mustbe heldto Bandthe policyholder
entitledto fully explorebthatposition. For thesereasonsthis Courtcorrectlyheld
that,

all materials,ncluding documentsmemorandand letters,contained

in the underlyingclaim and related litigation file materialthat was

createdup to andincluding the date of resolutionof the underlying

disputedmatterandpertainin anyway to coveragebpenefits liability,
or damages, should also be produced in a first-party bad faith action.

19 of 22



Ruiz,899 So. 2dat 1129-30 (emphases suppliéd)

CONCLUSION

For the reasonsset forth above, this Court should grant PetitionerOs
requestedrelief and confirm that, in a first-party action brought pursuantto
18624.155 the attorney-clientprivilege doesnot bar productionof attorney-client
communicationgieneratedluring the claim investigationandunderlyingcoverage
actionwhich arerelevantto the issueof whetherthe companyevaluatedhe claim
in goodfaith. Sucharuleis bothfaithful to the underlyingpurposeof the attorney-
client privilege, and properly respectghe LegislatureOdecisionto requiregood

faith and fair dealing from insurers with respect to first-party insurance claims.

® To our knowledge, every federal district court in Florida to have

consideredthis issuefollowing this CourtOslecisionin Ruiz has held that an
insurermay not refuseto disclosethe attorney-clientcommunicationsvithin the
carrierOslaim and litigation files in a first-party #624.155action. SeeCozortv.
StateFarm Mut. Auto. Ins. Co., 233 F.R.D. 674,677 (M.D. Fla. 2005) (Oasset
forth E in Ruiz statelaw recognizeso attorney-clienfprivilegesin the contextof
[first-party] bad faith claims;April 10, 2006 Discovery Order in casestyled
Saewitzv. Lexingtonins. Co, Case.No. 05-21917-CIV-Lenard/Kleir(carrierOs
argumenOthaRuizdid not eliminatethe attorney-clienprivilegein first party bad
faith casesE is unnecessarilgrampedjgnoresthe contextin which Ruizaroseas
well asthe prior precedentand misinterpretsRuiz andits aftermathO)March 16,
2006 DiscoveryOrderin casestyled Nowakv. Lexingtonins. Co, CaseNo. 05-
216-82-ClV-Moreno/SimonstofNowalkO)(same)and Junel9, 2006 Stay Order
in Nowak (finding OpersuasivindicationCthat, basedon Florida law and the
languageof Ruiz this Courtwill disagreewith XL Specialty. Copiesof the Nowak
andSaewitzOrders are attachetga Appendix.
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