










































































































































































































accord with their specialized or accepted usage unless such an interpretation would produce
irrationai results or the contract documents are internally inconsistent." !Q,i';lt 1013.

HN1°::t:'The party asserting that a contractual provision is ambiguous may resort to extrinsic
evidence [*37] to support its claim that a specific term or phrase is a latent ambiguity.
BohleI-U_d_d-".holm .America.Jj}". v. Ellwood GrouQ,.247 F.3d 79 ..21.L-lc!.Qec..20011.. 24 The
extrinsic evidence, however, cannot be utilized "to show that the parties intended something
different that was not incorporated into the contract." Id. In other words, the ambiguity
inquiry must be about the parties' objective "linguistic reference." LcL.Q1.93.. When
determining whether a latent ambiguity exists, "the parties' expectations, standing alone, are
irrelevant without any contractual hook on which to pin them." Q.uq.ld.esD,".l"ig]ltCQ., ..9.§.f.}.Q
~14:.12_n.9. Instead, "a party offers the right type of extrinsic evidence for establishing
latent ambiguity if the evidence can be used to support 'a reasonable alternative semantic
reference' for specific terms contained in the contract." (:lQ.hLeE,.£47.L;l.Q..eL94.Q.•J. (quoting
Mellon Bank, 619 F.2d at 1012 n.13). Thus, extrinsic evidence presented to establish a latent
ambiguity may be used to support an alternative interpretation of a term that "sharpens" the
term's meaning, but may not [*38] be used to support an interpretation that "completely
changes" the meaning of the term. Bohler,.L4.Z.F.3Q.gt 95 n~'!:. 2S

FOOTNOTES

24 HN11::t:'There are two types of arnbiqultles. A patent ambiguity is one that appears on
the face of the contract and is the result of defective or obscure language. Ban<;:.y..y.•
Eoute. 2001 PA Super 260, 784 A.2d 132. 136 IPa. Super. Ct. 2001). A patent ambiguity
is "apparent just from reading the contract without having to know anything about how it
interacts with the world." RICHARD A LORD, 11 WILLISTON ON CONTRACTS § 33:40 (4th
ed.) In contrast, a latent arnblquity "arises from extraneous or collateral facts which make
the meaning of a written agreement uncertain although the language thereof, on its face,
appears clear and unambiguous." 12U9Qe.sneJJght,"'§'!2..f.3.Q..<tUil.:!. The Pennsylvania
Supreme Court stated that "the usual instance of a latent ambiguity is one in which a
writing refers to a particular person or thing and is thus apparently clear on its face, but
upon application to external objects is found to fit two or more of them equally." ;;;teu.9It.
444 A.2d at 663 (citations omitted, emphasis added). The distinction between patent and
latent ambiguities has been deemphasized: "as the law changed and began to emphasize
content over form .... Coincident with this change in focus has been a significant decline
in the importance of the distinction between latent and patent ambiguities. Many courts
now concur that the distinction is largely 'an unprofitable subtlety." Richard A. Lord, 11
Williston on Contracts § 33:40 (4th ed. 2004). While the court in the memorandum
opinion dated March 28, 2002, did not specifically identify the ambiguity in this case as a
latent ambiguity, it is apparent to the court that the ambigUity was considered
latent. [*39]

25 The court of appeals in Bohler further stated that Pennsylvania law established that:

(1) mere disagreement between the parties over the meaning of a term is
insufficient to establish that term as ambiguous; (2) each party's proffered
interpretation must be reasonable, in that there must be evidence in the
contract to support the interpretation beyond the party's mere claim of
ambiguity; and (3) the proffered interpretation cannot contradict the common
understanding of the disputed term or phrase when there is another term that
the parties could easily have used to convey this contradictory meaning.



Id. at 94-95.

The approach utilized by the United States Court of Appeals for the Third Circuit in Bohler to
determine if a contractual term was ambiguous is instructive. In Bohler, the parties entered
into an agreement to establish a joint venture to manufacture steel ingots. The joint venture
was primarily formed: (a) to allow the defendant to produce its own supply of steel ingots;
and (b) to permit the plaintiff, a Swedish corporation, to avoid steel import quotas. [*40]
Id. at 87. The contract specified that the parties would pay for the joint venture's overhead
costs in accordance with the percentage each partner controlled in the joint venture. One
clause in the agreement specified that the defendant could receive a rebate from the joint
venture if the amount of steel it "purchased" from the joint venture exceeded the defendant's
allotted overhead percentage. IQ"--"UlZ. 26 After the plant commenced operation, a dispute
arose between the parties over the proper interpretation of the term "purchases" in the joint
venture agreement. The defendant argued that buying ingots from the joint venture and
reselling them to third parties constituted a "purchase" under the agreement. !!:L.."UtE!. In
contrast, the plaintiff asserted that the joint venture sold the ingots directly to third parties at
the defendant's direction, and that the defendant was not entitled to a rebate on such
"purchases." Id.

FOOTNOTES

26 The Agreement specifically provided as follows:

§ 2.3 Price Adjustment or Rebate for Contribution. Within 90 days after the
end of each calendar year of Seller [EUS], the prices with respect to the
purchase of Products during the preceding calendar year by Buyer [Ellwood]
shall be adjusted by way of rebate (after giving effect to quarterly estimated
allowances) if Buyer's Purchases (net of returns and allowances) in any year
constitute more than 80% of the aggregate amount received by Seller in such
year in excess of aggregate above defined "base costs" for such year
(hereinafter for this Section 2.3 referred to as "Contribution").

!Q.cflt'il.? (emphasis added).

[*41] The district court determined that the agreement was ambiguous with respect to the
plaintiffs right under the contract to receive rebates on the basis of sales to third parties, and
the jury determined that the plaintiff breached the agreement by including third party ingot
sales in its rebate calculations. 19-,-"h 90. Upon review of the district court's determination
that the contract was ambiguous, the court of appeals affirmed. The court of appeals first
examined the plaintiff's proffered "contractual hook," which was that the term "purchases" in
the agreement was ambiguous. The court of appeals noted that the plaintiff pointed to
several provisions in the joint venture agreement and the business plan that could become
meaningless if the defendant's interpretation was accepted. Id. at 9?::9_E!.. The court of appeals
also examined language that the defendant proposed during negotiations but was rejected by
the plaintiff and did not become part of the final business plan and agreement. Id. at 98 n.5.
27 Because the court of appeals determined that the plaintiff's "proffered interpretation of
these sections does not contradict the common meaning of the terms contained



therein [*42] but merely narrows those meanings," the court next examined extrinsic
evidence offered by the plaintiff to support its alternative interpretation of the contract. Id_.gJ
Sia. The extrinsic evidence reviewed by the court of appeals consisted of: (1) testimony of the
plaintiff's general counsel regarding the negotiation of the agreement; (2) a proposed
business plan the defendant sent to the plaintiff which stated that the primary purpose of the
joint venture was to supply ingots to its owners, not to third parties; (3) evidence that all
references to "third party purchasers" were deleted in the final version of the agreement; and
(4) an affidavit submitted by the plaintiff's president regarding his understanding as to when
the defendant was permitted to sell ingots to third parties under the agreement. Ic;/_,._QLSia::Si9..
The court of appeals concluded that the extrinsic evidence the defendant offered in support
of its interpretation "supports its reasonable alternative interpretation of the agreement" Ii:!,
gLSi97JJlQ. Thus, the court of appeals held that the district court was correct in determining
that the agreement was ambiguous and submitting the issue of the proper
interpretation [*43] of the contract to the jury to decide. Id,.gJ.1Q.\).

FOOTNOTES

27 See also lV1eI/QDl3gDk,i51Si.F.2dgtlO14 (court stated that where clause the plaintiff
demanded to be excluded during negotiations was contained in final agreement, and
where the plaintiff signed agreement notWithstanding inclusion of the clause, the plaintiff
"became bound by the usual meaning" of the clause).

In summary, in determining whether the term "liability" is ambiguous in this case, the court
must decide whether the party's proffered "contractual hook" contradicts the common
meaning of the term or narrows its meaning. If the interpretation narrows the term's
meaning, the court may then consider extrinsic evidence offered by the party to establish a
latent ambiguity. If such evidence supports a reasonable alternative interpretation of the
agreement, the court may find the contract to be ambiguous. If the contract is ambiguous,
the court cannot grant summary judgment as a matter of law, and the finder of fact will
ultimately have [*44] to weigh at trial the evidence offered by the parties in support of
their respective interpretations and determine the proper interpretation of the contract.

C. The term "liability" in the Takeover Agreement is ambiguous and the trier of fact
will have to resolve the ambiguity

Applying the above principles of Pennsylvania contract law to the present dispute, the court
must first determine whether the term "liability" in the Takeover Agreement is ambiguous.
The court begins its analysis at the appropriate starting point: by examining the language of
the agreement itself. In this respect, the Takeover Agreement contains the following
pertinent provisions:

WHEREAS, the Owner desires to effect the completion of said Contract in order to
preserve the work in place and to expedite completion and to avoid delays and
inconvenience; and

WHEREAS, the Surety is Willing to exercise its election to complete the Contract
as a measure of cooperation With the Owner providing Surety can be assured
that in doing so, it will receive the Contract payments as hereinafter set forth.

* * * *
2. The Surety agrees to perform or procure the performance of all work to be
[*45] completed or corrected in accordance with the terms and conditions of

the Original Contract and approved change orders thereto and its Performance



and Payment Bonds, the terms and conditions of which are incorporated herein
by reference,

3. The Owner acknowledges that the Surety shall receive ali contract proceeds
upon completion of the work covered by the Contract in the manner specified by
the Contract. Accordingly, the Owner acknowledges that the remaining Contract
balance, as of the date of the signing of the Agreement, for the completion of the
contract is $ 2,575,270.05.

* * * *
11. The parties to this Agreement accept that this Takeover Agreement should
not be construed to waive, limit, alter or amend any of the parties obligations,
rights, defenses or liabilities under the Bond or the Contract.

* * * *
15, If, for any reason, the terms and conditions of this Takeover Agreement
conflict with the requirements, rights, obligations or responsibilities enumerated
under the Contract, then the terms and conditions of the Contract shall
supersede this Agreement,

16. This Takeover Agreement constitutes the entire agreement between the
parties for purposes [*46] of the takeover of this project only. The contract
entered into between the Owner and the principal remains in fuli force and effect.

* * * *
19. In the event of litigation to enforce the terms of this Takeover Agreement,
the substantially prevailing party shall be entitled to its costs, including
reasonable attorney fees to the extent permitted by law.

20. The Owner agrees that under no circumstances shali the Surety's liability
exceed the penal sum of its Performance Bond. The Surety shall not indebt the
Owner to any party to pay for work in excess of the penal sum of the
Performance Bond.

PI.'s App. Ex, A (emphasis added).

EBTMA contends that the meaning of the term "liability" is apparent from the term's plain
meaning and the language in the corresponding provisions of the contract. According to
EBTMA, several provisions in the Takeover Agreement clearly mandate MSS to complete
Contract # 1, and that, to accept MSS's interpretation of "liability" would be to nullify those
express provisions of the Takeover Agreement that require MSS to complete Contract # 1.
See Second Fedgri'il SavlDg~;;tQ!:L,Loar] Ass'n v •.BrenDi'in,30'Z.p.i'i~~er..5..1l1,..53JLl\.2d 397.,
lQQQ{f'iLSl1!LeL,CL1'Z,'ZU [*47] (stating that one part of a contract cannot be read to
annul another part of the contract, and that a contract must be construed, if possible, to
effect ali of its terms). In addition, EBTMA asserts that the inclusion of paragraph 20
immediately foliowing paragraph 19 (which addresses litigation between the parties over the
Takeover Agreement) indicates that, if MSS fails to complete the contract, MSS's liability to
EBTMA upon default of its contractual obligations is capped at the penal amount of its
performance bond. EBTMA argues that this is a reasonable interpretation of the Takeover
Agreement, especially because MSS would be responsible to complete the project regardless
of cost once it entered into the Takeover Agreement in the absence of a limitation of liability
ciause. See flr§Um!em.,gLAm. IDS~.C.Q.d', •.f':1odIJ@r,Stn,lct.L!Ies(lrue.f':1.odIJli'iLStrlJctures)L,n,
L~9]2,]4,!J.1J;ld_Clr~.1';l'Z,!}. Finaliy, EBTMA asserts that the parties' conduct during the



course of performance of the contract -- specifically the letters sent by Bowen to Regish on
August 30, 2000, and to Morosky on October 2, 2000 -- compels its proffered interpretation
of the contract term. See Pennsylvi'loii'l l;nginS:"'Iing Corp· 'L. M_"Gri'lW' E.d IsoD, CO,,200Pi'l,
Ei02.. t. 4..2'3 A.2.d :329,332 (Pi'l. 19S3) [*48] (stating that the parties' post agreement conduct
is relevant to aid in contract interpretation irrespective of whether the contract is
ambiguous).

MSS contends that the term "liability" is not clear and unambiguous under the plain meaning
and context of the agreement. In support of its argument, MSS asserts that paragraph 20 is
a specific contractual provision that qualifies the general requirements in the "whereas"
clause and paragraph 2 to complete the work under the contract. See PB.s__Co,i'lJ,Jn",\!"
tli"LrdbitLMining ,_In.>:,,....42.'3. Pi'l·SidPS:L2f-2, ..Eil.2./j.2d.'2Q3.,...<:JWi (P.i'l r: SidPS:I•..Ct".J.9.'3.3.). Th is
interpretation is MSS's so-called "contractual hook" in support of its argument that its
proffered interpretation "does not contradict the common meaning of the terms contained
therein but merely narrows those meanings. "Bohler,24Z'£'ZQ.i'l.L'3JI. MSS argues that
extrinsic evidence clearly establishes its proffered interpretation of the term. jd~i'l.t.'3Z

(stating that, when faced with the threshold question of whether the contract is ambiguous,
"Pennsylvania law both requires that the court interpret the language without using extrinsic
evidence, and allows the court to bring in extrinsic [*49] evidence to prove latent
ambiguity").

Proceeding to the specific term in dispute, the term "liability" is defined by Black's Law
Dictionary as follows:

liability, n. 1. The quality or state of being legally obligated or accountable; legal
responsibility to another or to society, enforceable by civil remedy or criminal
punishment.... 2. (often pl.) A financial or pecuniary obligation.

BLACK'S LAW DICTIONARY 932 (8th ed. 2004). Under this definition, the term "liability"
could reasonably refer to either of the competing interpretations offered by the parties:
plaintiff's total financial obligation to defendant after default, no matter what amount of
money plaintiff spent in an unsuccessful attempt to complete the contract (defendant's
interpretation); or plaintiff's total out-of-pocket obligation to spend up to the penal sum of its
performance bond, rather than some ensuing obligation to defendant in the event the project
stopped short of completion (plaintiffs interpretation). The major defect of paragraph 20 is
that the phrase "Surety's liability" is not qualified by any language that could aid the court in
interpreting its meaning. Furthermore, [*50] examining the context of the agreement, it is
unclear whether paragraph 20 is a specific contractual provision that trumps the general
requirement for plaintiff to compiete all work under the terms of the original contract. In this
respect, the court agrees with the earlier assessment made in connection with the motion to
dismiss that the plain meaning of the term "liability" is ambiguous under the reasonable
competing interpretations of both parties. See D.u.Q!!.esDS:..,L[gj]J;"..96.£,,:3_di'l.L614: (stating that
HN1.2':;:a contractual term is ambiguous if it is "reasonably or fairly susceptible of different
constructions and is capable of being understood in more senses than one and is obscure in
meaning through indefiniteness of expression or has a double meaning").

Furthermore, evidence of trade usage advanced by the parties does not clear up the
ambiguity. See SidDQe13illCQIP" ..Y.e, LiQ.eltYMlJt· )ns,CQ"266 Eg,4<:J4, Z8Lfl.2dl1S.9,.;U2:2.
(Pi'l.2.0.0JJ HN13':;:("custom in the industry or usage in the trade is always relevant and
admissible in construing commercial contracts and does not depend on any obvious
ambiguity in the words of the contract"). Neither party disputes that HN14':;:when a contractor
defaults [*51] under the terms of its contract, its surety generally chooses one of two
options: (1) pay the penal sum of the performance bond; or (2) enter into a takeover
agreement and perform the work of its principal. See also March 28, 2002 Mem. Op. at 4
(citing, DEUTSCH, KERRIGAN & STILES, CONSTRUCTION INDUSTRY INSURANCE HANDBOOK



§ 166.4 (1991)). If the surety elects to perform the work of its principal in order to reduce its
potential costs -- i.e., attempts to complete the project for less than it would cost to simply
remit to the project owner the penal sum of the performance bond -- the surety is liable
without regard to the penal sum unless it is able to obtain a clause in the takeover
agreement "limiting the surety's liability in the course of performance to the original bond
penaltv." IOt,e,m,Cl.tJ0 OCl 1" FideJitYJns."y"C;o!JntY_QLEQ~kLClDd, 9l:\f,;:;,\JJ!R,2,d40Q,A2~ CS_,D,J'j,y"
2000). That kind of clause, if it appears in a takeover agreement, is known as an "absolute
limitation on liability to the penal sum of the bond." I'LCl.L430.

In support of their respective positions, both parties retained experts with respect to trade
usage. Both experts acknowledged [*52] the risk-reward position of a surety electing to
enter into a takeover agreement to complete the work of its defaulting principal. Both
experts further stated that sureties attempt to include clauses in the takeover agreement
that cap the surety's absolute liability to the penal sum of the performance bond. Neither
expert, however, expressed a clear opinion as to whether an established trade usage exists
with respect to the word "liability," Thus, although both parties' experts agree that sureties
often attempt to limit their total costs under takeover agreements to the penal sum of the
performance bond, it remains uncertain whether plaintiff was able to accomplish that goal
within the confines of the specific agreement at issue in this case. Therefore, the court finds
that the term "liability" is ambiguous.

This determination that the term is ambiguous is further supported by extrinsic evidence
revealed through discovery. !2QJJJeI,,24LL2djiL9Z. The parties engaged in extensive
discovery into the bargaining history and subsequent conduct of the parties pursuant to the
Takeover Agreement in an attempt to determine the meaning of the term "liability" in
paragraph 20. [*53] The extrinsic evidence set forth in part II.A., supra, reveals that MSS,
throughout the bargaining process in the form of contract proposals and letters to EBTMA and
GF, insisted that its liability had to be capped at the penal sum of its performance bond. MSS
initially proposed language which clearly stated that MSS would receive credit for payments
made in excess of the remaining balance under the contract. RUS, however, determined that
this language was "unacceptable." Throughout the negotiating process, RUS -- which had to
give its approval to the agreement as EBTMA's governmental source of funding -- was
steadfast that the Takeover Agreement could not contain any language creating an absolute
cap on MSS's liability that could threaten the completion of the project. Thus, EBTMA's first
proposed takeover agreement did not contain any limitation of MSS's liability as to the penal
sum amount. MSS responded by stating the limitation of liability clause was required to reach
an agreement.

In an attempt to undue the stalemate, the parties explored the so-called "third option."
Under this option, EBTMA examined whether there was enough coverage under the contract
balance (approximately [*54] $ 2.5 million) and the penal sum of the performance bond ($
3.5 million) to complete the project. MSS proposed the following language be inserted into
the Takeover Agreement under the "third option:"

Obligee agrees that under no circumstances shall Surety's liability exceed the
penal sum of its Performance Bond. The balance of the contract price must be
exhausted before the penal sum is reduced. Surety shall not indebt Obligee to
any party to pay for work in excess of the penal sum of the Performance Bond.

Def.'s App. Ex. A, Dep. Ex. 15 (emphasis added). Under this option, MSS would receive credit
and the penal sum would be reduced with respect to payments made by MSS for work that
was not reimbursed under the original contract. EBTMA's attorney proposed the following
paragraph, which contained a minor grammatical change that significantly altered MSS's
proposed language:



The Owner agrees that under no circumstances shall the Surety's liability exceed
the penal sum of its Performance Bond, The balance of the contract price must be
exhausted before the penal sum begins to reduce, The Surety shall not indebt the
Owner to any party to pay for work in excess [*55] of the penal sum of the
Performance Bond,

Def.ts App, Ex. A, Dep, Ex, 18 (emphasis added), The "slight modification" in effect suggests
that MSS would not receive any credit With respect to its penal sum until the balance of the
contract price was exhausted. See DeL's Ex, E, Bowen AfL P5. 2. Thereafter, MSS and EBTMA
negotiated over the second sentence to paragraph 20,

FOOTNOTES

28 Despite whether plaintiff would receive any credit against its penal sum under this
proposal, the proposal did appear to cap plaintiff's absolute liability to the penal sum of
the performance bond.

Ultimately, that sentence was left out of the final agreement in its entirety. Paragraph 20 of
the Takeover Agreement stated:

20. The Owner agrees that under no circumstances shall the Surety's liability
exceed the penal sum of its Performance Bond, The surety shall not indebt the
Owner to any party to pay for work in excess of the penal sum of the
Performance Bond,

PI:s App, Ex, A (emphasis added). The flurry [*56] of letters sent between the parties after
this final proposal reveals a textbook case for concluding that the term "liability" is
ambiguous. EBTMA sent MSS a letter along with the final proposed language which stated:
"Please pay attention to paragraph 20. I believe this addresses your concerns:' This letter
creates an objective inference that the term "liability" is ambiguous based upon the prior
bargaining history of the parties, and it cuts against EBTMA's argument that the term clearly
and unambiguously: (1) required MSS to complete the contract prior to receiving credit
against the penal sum; and (2) required MSS to spend out-of-pocket costs in excess of the
penal sum, The extrinsic evidence also supports an inference that EBTMA's interpretation of
the agreement is "unreasonable" because, under its interpretation of the agreement, MSS
would never earn any credit under its penal sum, See PI:s Br. in Opp, (Doc. No. 149) at 9,

The extrinsic evidence, however, also undercuts piaintiff's interpretation of the agreement,
For example, although EBTMA sent MSS a proposal containing the "third option" which at the
very least capped MSS's total liability, that language was not [*57] included in the final
agreement, In Bohler, the court of appeals found persuasive the fact that language which
was contained in a draft agreement was left out of the final agreement, Bohler, 247 F.3d at
.99, The omission, according to the court of appeals, supported an inference that such an
interpretation was not supported by the final agreement Id. Likewise, the fact that the "third
option" was left out of the final agreement supports an inference that it did not become part
of the final agreement

In the end, a review of the language of the agreement and the extrinsic evidence set forth by
the parties leads the court to conclude that the term "liability" in paragraph 20 of the
Takeover Agreement is ambiguous, At this stage in the proceedings, the function of the court
is to determine whether there is an ambiguity in the Takeover Agreement, not to offer an
opinion as to which of the competing interpretations is ultimately correct. That is a function
for the trier of fact to determine at trial. fVJellonJ2QD.k.,_619.E,2c!S!LtQJ1. It is sufficient at
this point for the court to determine that each of the competing interpretations of the



agreement [*58] are reasonable, and that the term "liability" is reasonably susceptible of at
least tWD different meanings, Accordlnqly, because the court finds that the term "liability" in
the Takeover Agreement is arnblquous, the court will deny the parties' cross-motions for
summary judgment on counts I and IX,

II. Unjust Enrichment and Equitable Rescission Claims •• Counts IV and XII

Plaintiff brouqht a claim for unjust enrichment at count IV of its complaint, Plaintiff alleged in
count IV that it performed work and provided materials, labor and services for the benefit of
EBTMA, and that EBTMA was unjustly enriched at plaintiff's expense, PI,'s Compl. (DDc, No,
1) 1'1'22-26, Both parties agree that HN15:+plaintiff may not maintain an unjust enrichment
claim where a written contract exists between the parties, See MitchelLlL MDore",) 999 PA
SJJPgLZZ,Z29,8,2d)2QQ,t2Q;L(pg",SIJR~LCt,), Thus, plaintiff cannot maintain an unjust
enrichment claim at count IV in connection with its breach of contract claim,

Plaintiff, however, contends that it may maintain an unjust enrichment claim with respect to
the fraud claim at count X of the amendment to plaintiff's complaint. Count X alleges that
defendants [*59] GF and EBTMA fraudulently induced Pallotta to bid for Contract # 1, for
plaintiff to issue performance and payment bonds on Contract # 1, and for plaintiff to enter
into the Takeover Agreement. Arndt, to PL's Cornpl. (DDc, ND, 96) 1'1'.30-31, Plaintiff argues
that if Contract # 1 is rescinded based upon fraud, plaintiff could recover damages, inter alia,
under a claim or unjust enrichment. SeeShIJJt:llilJLV,,,CQ[ltjlJ.eD.l:gLELgnL,,;ilJ,["S,l!RP,,,.2Z9,__911.2
(I=,.ILPg ...19S.1) (denying motion for summary judgment with respect to unjust enrichment
claim where material issue of fact existed as to whether underlying agreement was
enforceable),

The court agrees with plaintiff's position. Plaintiff is permitted to maintain claims for fraud
and breach of contract at this stage of the proceedings because the claims, the rights
asserted, and the relief requested are not the same, SeeCl!J1Ding!:lf!m\L.JQseph,l:lQIne"CQw
'1:06--"a. 1"J].2,A2dJ?,,4,!1,65,Q.::.5UPa. 19'§)). HNl6+There is a distinction between election of
inconsistent remedies and election of a particular legal theory to pursue a claim, and a
plaintiff "should not be forced to elect a particular legal theory in pursuing a claim" prior to
trial, [*60] Sch.[eJb~LlLReQublicIntermodaU;;:QfP~d?JPa. 614,,375 A.2d 1285J,129UP.9~

1977). Thus, plaintiff is permitted to maintain both its breach of contract claim and fraud
claims. To the extent that plaintiff is successful on both claims at trial, plaintiff will have to
make an election of remedies so as to avoid double recovery. W~d9~~QQd.Dil1er,",3,I5.S,f'.9.,

S_ljP.er.,'1:SQ,,;i.31,A~2d,:?,;rz,23.s,JPQ,.J2IJQ.eL.cL1.9IE)(stating that HNl7+where a plaintiff
alleges it was defrauded in a contract, the plaintiff may either (1) rescind the contract and
recover restitution damages or (2) affirm the contract and recover damages on the basis of
the fraud); see also Jjffy1]JbEUnterngliQDg[,_LnLY~,liffY..ll!I;>,e ofJ'_~nDsyLI!QnJQJ,l1:l~,JH,S

F.Supp. 569, 576-77 ("under [the doctrine of election of remedies], a party alleging fraud in
connection with the formation of a contract has a choice: the party may either disaffirm the
contract and tender back the consideration received, or affirm the voidable contract and
waive the fraud,"), Plaintiff may pursue both claims and is not required to make an election
of remedies prior to or at trial, .c[gjgjeJ!~G.eD~J.9LMQ.l:Qrs..CQrp'J,],'lQE.S,l!PP._35.3".3;:;3_(I=~[:)~,

£.i'l.,199,(lt [*61] Accordingly, because plaintiff is permitted to maintain its fraud claim for
rescission of Contract # 1 and the Takeover Agreement, defendant's motion for summary
judgment With respect to count IV is denied.

Count XII states a claim for equitable rescission of the Takeover Agreement, In accordance
with the rationale set forth above, the court will also deny defendant's motion for summary
judgment with respect to count XII.

III~ Negligence ... Count V



Count V of plaintiff's complaint contains a claim for negligence against EBTMA, In its
response to defendant's motion for summary judgment, plaintiff consented to dismissal of
count V, Accordingly, the court will grant defendant's motion for summary judgment with
respect to count V,

IV. Negligent Misrepresentation, Fraud, and Civil Conspiracy Claims -- Counts VII,
X, and XI

Counts VII, X, and XI of plaintiff's complaint contain claims, respectively, for negligent
misrepresentation, fraud, and civil conspiracy. Plaintiff's fraud and negligent
misrepresentation claims allege that defendant: (1) inaccurately marked utility lines on
plans; (2) failed to comply with the request by RUS to place a "caution note" on the [*62]
plans; (3) failed to disclose the potential for wildcat sewer lines; and (4) failed to update
utility markings pursuant to the One Call Act. With respect to the pending motion for
summary judgment as to counts VII, X, and XII, EBTMA and plaintiff adopted the arguments
set forth by plaintiff and GF regarding GF's motion for summary judgment. In the
memorandum opinion ruling upon GF's motion dated June 30, 2005, the court examined
plaintiff's particular fraud and negligent misrepresentation claims in great detail. The court
granted summary judgment in part in favor of GF with respect to plaintiff's fraud, civil
conspiracy, and negligent misrepresentation claims regarding private wildcat sewer lines and
GF's alleged failure to comply with the One Call Act 90 days prior to the bid date. In all other
respects, GF's motion for summary judgment on the fraud and negligent misrepresentation
claims was denied. For the reasons set forth in the court's June 30, 2005 memorandum
opinion and summarized above, the court will grant this defendant's motion for summary
judgment in part as to plaintiff's fraud, civil conspiracy, and negligence claims regarding the
private wildcat sewer lines and defendant's [*63] alleged failure to comply with the One
Call Act 90 days prior to the bid date. See Travelers Cas. & Sur. Co. v. Castegnaro, 565 Pa.
,2.1Q, 772 A.2d 456, 460 (Pq~200JJ.HN1B+("ln the context of vicarious liability, a principal is
liable to third parties for the frauds, deceits, concealments, misrepresentations, torts,
negligent acts and other malfeasances of his agent, even though the principal did not
authorize, justify, participate in or know of such conduct or even if he forbade the acts or
disapproved of them, as long as they occurred within the agent's scope of employment"), In
all other respects, defendant's motion for summary judgment for the claims set forth in
counts VII, X, and XI will be denied.

Conclusion

AND NOW, this 29th day of July 2005, upon consideration of the cross-motions for summary
judgment filed by plaintiff Mid-State Surety Corp-oration -and defendant East Bethlehem
Township Municipal Authority, THE COURT ORDERS AS FOLLOWS:

· Defendant's motion for summary judgment is DENIED with respect to counts I (breach of
contract) and IX (declaratory judgment).

· Plaintiff's motion for partial summary judgment is DENIED with respect [*64] to counts I
(breach of contract) and IX (declaratory judgment).

· Defendant's motion for summary judgment is DENIED with respect to counts IV (unjust
enrichment) and XII (equitable rescission) which plaintiff represents are based upon
defendant's alleged fraud.

· Defendant's motion for summary judgment is GRANTED with respect to count V
(negligence).

· Defendant's motion is GRANTED IN PART with respect to plaintiff's claims in counts VII
(negligent misrepresentation), X (fraud), and XI (civil conspiracy) regarding defendant's



alleged misrepresentations as to wildcat sewer iines and defendant's alleged faiiure to follow
tile One Call Act and DENIED in all other respects,

29 JUL 05

By the court:

Joy Flowers Conti

United States District Judge
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