
























































































































































































































agreement [*58] are reasonable, and that the term "liability" is reasonably susceptible of at
least tWD different meanings, Accordlnqly, because the court finds that the term "liability" in
the Takeover Agreement is arnblquous, the court will deny the parties' cross-motions for
summary judgment on counts I and IX,

II. Unjust Enrichment and Equitable Rescission Claims •• Counts IV and XII

Plaintiff brouqht a claim for unjust enrichment at count IV of its complaint, Plaintiff alleged in
count IV that it performed work and provided materials, labor and services for the benefit of
EBTMA, and that EBTMA was unjustly enriched at plaintiff's expense, PI,'s Compl. (DDc, No,
1) 1'1'22-26, Both parties agree that HN15:+plaintiff may not maintain an unjust enrichment
claim where a written contract exists between the parties, See MitchelLlL MDore",) 999 PA
SJJPgLZZ,Z29,8,2d)2QQ,t2Q;L(pg",SIJR~LCt,), Thus, plaintiff cannot maintain an unjust
enrichment claim at count IV in connection with its breach of contract claim,

Plaintiff, however, contends that it may maintain an unjust enrichment claim with respect to
the fraud claim at count X of the amendment to plaintiff's complaint. Count X alleges that
defendants [*59] GF and EBTMA fraudulently induced Pallotta to bid for Contract # 1, for
plaintiff to issue performance and payment bonds on Contract # 1, and for plaintiff to enter
into the Takeover Agreement. Arndt, to PL's Cornpl. (DDc, ND, 96) 1'1'.30-31, Plaintiff argues
that if Contract # 1 is rescinded based upon fraud, plaintiff could recover damages, inter alia,
under a claim or unjust enrichment. SeeShIJJt:llilJLV,,,CQ[ltjlJ.eD.l:gLELgnL,,;ilJ,["S,l!RP,,,.2Z9,__911.2
(I=,.ILPg ...19S.1) (denying motion for summary judgment with respect to unjust enrichment
claim where material issue of fact existed as to whether underlying agreement was
enforceable),

The court agrees with plaintiff's position. Plaintiff is permitted to maintain claims for fraud
and breach of contract at this stage of the proceedings because the claims, the rights
asserted, and the relief requested are not the same, SeeCl!J1Ding!:lf!m\L.JQseph,l:lQIne"CQw
'1:06--"a. 1"J].2,A2dJ?,,4,!1,65,Q.::.5UPa. 19'§)). HNl6+There is a distinction between election of
inconsistent remedies and election of a particular legal theory to pursue a claim, and a
plaintiff "should not be forced to elect a particular legal theory in pursuing a claim" prior to
trial, [*60] Sch.[eJb~LlLReQublicIntermodaU;;:QfP~d?JPa. 614,,375 A.2d 1285J,129UP.9~

1977). Thus, plaintiff is permitted to maintain both its breach of contract claim and fraud
claims. To the extent that plaintiff is successful on both claims at trial, plaintiff will have to
make an election of remedies so as to avoid double recovery. W~d9~~QQd.Dil1er,",3,I5.S,f'.9.,

S_ljP.er.,'1:SQ,,;i.31,A~2d,:?,;rz,23.s,JPQ,.J2IJQ.eL.cL1.9IE)(stating that HNl7+where a plaintiff
alleges it was defrauded in a contract, the plaintiff may either (1) rescind the contract and
recover restitution damages or (2) affirm the contract and recover damages on the basis of
the fraud); see also Jjffy1]JbEUnterngliQDg[,_LnLY~,liffY..ll!I;>,e ofJ'_~nDsyLI!QnJQJ,l1:l~,JH,S

F.Supp. 569, 576-77 ("under [the doctrine of election of remedies], a party alleging fraud in
connection with the formation of a contract has a choice: the party may either disaffirm the
contract and tender back the consideration received, or affirm the voidable contract and
waive the fraud,"), Plaintiff may pursue both claims and is not required to make an election
of remedies prior to or at trial, .c[gjgjeJ!~G.eD~J.9LMQ.l:Qrs..CQrp'J,],'lQE.S,l!PP._35.3".3;:;3_(I=~[:)~,

£.i'l.,199,(lt [*61] Accordingly, because plaintiff is permitted to maintain its fraud claim for
rescission of Contract # 1 and the Takeover Agreement, defendant's motion for summary
judgment With respect to count IV is denied.

Count XII states a claim for equitable rescission of the Takeover Agreement, In accordance
with the rationale set forth above, the court will also deny defendant's motion for summary
judgment with respect to count XII.

III~ Negligence ... Count V



Count V of plaintiff's complaint contains a claim for negligence against EBTMA, In its
response to defendant's motion for summary judgment, plaintiff consented to dismissal of
count V, Accordingly, the court will grant defendant's motion for summary judgment with
respect to count V,

IV. Negligent Misrepresentation, Fraud, and Civil Conspiracy Claims -- Counts VII,
X, and XI

Counts VII, X, and XI of plaintiff's complaint contain claims, respectively, for negligent
misrepresentation, fraud, and civil conspiracy. Plaintiff's fraud and negligent
misrepresentation claims allege that defendant: (1) inaccurately marked utility lines on
plans; (2) failed to comply with the request by RUS to place a "caution note" on the [*62]
plans; (3) failed to disclose the potential for wildcat sewer lines; and (4) failed to update
utility markings pursuant to the One Call Act. With respect to the pending motion for
summary judgment as to counts VII, X, and XII, EBTMA and plaintiff adopted the arguments
set forth by plaintiff and GF regarding GF's motion for summary judgment. In the
memorandum opinion ruling upon GF's motion dated June 30, 2005, the court examined
plaintiff's particular fraud and negligent misrepresentation claims in great detail. The court
granted summary judgment in part in favor of GF with respect to plaintiff's fraud, civil
conspiracy, and negligent misrepresentation claims regarding private wildcat sewer lines and
GF's alleged failure to comply with the One Call Act 90 days prior to the bid date. In all other
respects, GF's motion for summary judgment on the fraud and negligent misrepresentation
claims was denied. For the reasons set forth in the court's June 30, 2005 memorandum
opinion and summarized above, the court will grant this defendant's motion for summary
judgment in part as to plaintiff's fraud, civil conspiracy, and negligence claims regarding the
private wildcat sewer lines and defendant's [*63] alleged failure to comply with the One
Call Act 90 days prior to the bid date. See Travelers Cas. & Sur. Co. v. Castegnaro, 565 Pa.
,2.1Q, 772 A.2d 456, 460 (Pq~200JJ.HN1B+("ln the context of vicarious liability, a principal is
liable to third parties for the frauds, deceits, concealments, misrepresentations, torts,
negligent acts and other malfeasances of his agent, even though the principal did not
authorize, justify, participate in or know of such conduct or even if he forbade the acts or
disapproved of them, as long as they occurred within the agent's scope of employment"), In
all other respects, defendant's motion for summary judgment for the claims set forth in
counts VII, X, and XI will be denied.

Conclusion

AND NOW, this 29th day of July 2005, upon consideration of the cross-motions for summary
judgment filed by plaintiff Mid-State Surety Corp-oration -and defendant East Bethlehem
Township Municipal Authority, THE COURT ORDERS AS FOLLOWS:

· Defendant's motion for summary judgment is DENIED with respect to counts I (breach of
contract) and IX (declaratory judgment).

· Plaintiff's motion for partial summary judgment is DENIED with respect [*64] to counts I
(breach of contract) and IX (declaratory judgment).

· Defendant's motion for summary judgment is DENIED with respect to counts IV (unjust
enrichment) and XII (equitable rescission) which plaintiff represents are based upon
defendant's alleged fraud.

· Defendant's motion for summary judgment is GRANTED with respect to count V
(negligence).

· Defendant's motion is GRANTED IN PART with respect to plaintiff's claims in counts VII
(negligent misrepresentation), X (fraud), and XI (civil conspiracy) regarding defendant's



alleged misrepresentations as to wildcat sewer iines and defendant's alleged faiiure to follow
tile One Call Act and DENIED in all other respects,
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By the court:
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