






































































































































































































































































































































Count V of plaintiff's complaint contains a claim for negligence against EBTMA. In its
response to defendant's motion for summary judgment, plaintiff consented to dismissal of
count V. Accerdingly, the court will grant defendant’s motion for summary judgment with
respect to count V.

IV. Negligent Misrepresentation, Fraud, and Civii Conspiracy Ciaims -- Counts VII,
X, and XI

Counts VII, X, and XI of plaintiff's complaint contain claims, respectively, for negligent
misrepresentation, fraud, and civil conspiracy. Plaintiff's fraud and negligent
misrepresentation ciaims allege that defendant: (1) inaccurately marked utility lines on
plans; (2) failed to comply with the request by RUS to place a "caution note" on the [*62]
plans; (3) failed to disclose the potential for wildcat sewer lines; and (4) falled to update
utility markings pursuant to the One Cali Act. With respect to the pending motion for
summary judgment as to counts VII, X, and XII, EBTMA and plaintiff adopted the arguments
set forth by plaintiff and GF regarding GF's motion for summary judgment. In the
memorandum opinion ruling upon GF's motion dated June 30, 2005, the court examined
plaintiff's particular fraud and negligent misrepresentation claims in great detail. The court
granted summary judgment in part in favor of GF with respect to plaintiff's fraud, civil
conspiracy, and negligent misrepresentation claims regarding private wildcat sewer lines and
GF's alleged faiiure to comply with the One Call Act 90 days prior to the bid date. In all other
respects, GF's motion for summary judgment on the fraud and negligent misrepresentation
claims was denled. For the reasons set forth in the court's June 30, 2005 memorandum
opinicn and summarized above, the court will grant this defendant's motion for summary
judgment in part as to plaintiff's fraud, civil conspiracy, and negligence claims regarding the
private wildcat sewer lines and defendant's [*63] alleged faliure to comply with the One
Call Act 90 days prior to the bid date. See Travelers Cas. & Sur. Co, v, Castegnaro, 565 Pa,
246, 772 A.2d 456, 460 (Pa, 2001) #N18F("In the context of vicarious liability, a principal is
liable to third parties for the frauds, deceits, concealments, misrepresentations, torts,
negligent acts and other malfeasances of his agent, even though the principal did not
authorize, justify, participate in or know of such conduct or even if he forbade the acts or
disapproved of them, as long as they occurred within the agent's scope of employment"). In
all other respects, defendant's motion for summary judgment for the claims set forth in
counts VII, X, and XI will be denied.

Conclusion

AND NOW, this 29th day of July 2005, upon consideration of the cross-motions for summary
judgment filed by plaintiff Mid-State Surety Corporation ~and defendant East Bethlehem
Township Municipal Authority, THE COURT ORDERS AS FOLLOWS:

. Defendant’s motion for summary judgment is DENIED with respect to counts I (breach of
contract) and IX (declaratory judgment).

. Plaintiff's motion for partial summary judgment is DENIED with respect [*64] to counts
(breach of contract) and IX (declaratory judgment]}.

. Defendant's motion for summary judgment is DENIED with respect to counts IV (unjust
enrichment) and XII (equitable rescission) which plaintiff represents are based upon
defendant's alleged fraud.

. Defendant's motion for summary judgment is GRANTED with respect to count V
(negligence).

. Defendant’'s motion is GRANTED IN PART with respect to plaintiff's claims in counts VII
{negligent misrepresentation), X (fraud), and XI {civil conspiracy) regarding defendant's



alleged misrepresentations as to wildcat sewer lines and defendant's alleged failure to follow
the One Call Act and DENIED in all other respects,
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By the court:
Joy Flowers Canti

United States District Judge
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